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Following a judge’s decision to release 19 suspects arrested under the Sledgehammer investigation on 
April 1, the suspects were rearrested on April 4 after the 12th Criminal Court ruled in favor of the 
prosecutors who had appealed the earlier decision. Two contradictory decisions on the same case, which 
is closely watched by the public, have damaged confidence in the judiciary.  

However, confidence is indispensable to the functioning of the judiciary. Confidence in the judiciary 
means that even if people do not agree with a ruling’s substance, they nonetheless believe that they were 
subject to a fair trial presided by independent and unbiased judges. Gaining public confidence does not 
mean that a judge should decide according to the popular trends in the public opinion. On the contrary, it 
means that the judge remains impartial to shifts in public opinion and decides according to the law and his 
conscience.  

The re-arrest decision issued by the 12th Criminal Court of Istanbul upon the prosecutors’ appeals is, in 
essence, a decision to continue detention. When we read the justification for the ruling, we understand 
why Turkey’s practices with regard to arrests have resulted in so many violations with resulting 
judgments of compensation vis-à-vis the European Court of Human Rights (ECHR).  

In the ruling it is stated that no new developments or facts have come to light in favor of the suspects 
since the original arrest warrant was issued, and hence it is concluded that their release is inappropriate.  
This approach is founded on the view that suspects ought to be under detention during trial. 

However, according to the ECHR rulings, the norm is for trial without detention. A judge need not 
investigate whether there are new developments that justify the termination of detention. He has to 
examine whether there are sufficient reasons to continue the detention. “The presence of a reasonable 
suspicion of crime,” which is the ground for the original arrest, does not constitute sufficient reason for 
the continuation of the state of detention. Moreover, the subsequent ruling must be based on concrete 
facts regarding the likelihood to escape, destroy the evidence, exert pressure on the witnesses, and to 
engage in new crimes. If we accept the logic of the 12th Criminal Court, suspects would remain under 
detention unless new facts emerge in their favor.  This reasoning is not compatible with either ECHR case 
law or Turkish Criminal Law.   

Furthermore, the requirement that new facts be presented in order to end detention would result in shifting 
the burden of proof to the defendant. In its İljikov /Bulgaria (2001) decision, The ECHR ruled that forcing 
detainees to provide evidence in favor of acquittal was a violation of Article 5 of the Convention.  

In the justification of the 12th Criminal Court’s decision, it is argued that the period of detention has not 
exceeded a reasonable period of time. However, the "reasonable time" argument can be taken into 
consideration only if there are reasons to justify the detention itself. In the absence of such reasons, even 
the shortest period of time may not be considered as "reasonable.” Detention under those conditions 
would mean the violation of Article 5/3 of the Convention. 

Retired General Çetin Doğan 's health status is a separate issue. If forcing him out of his hospital room 
endangers his health, this violates Article 3 of the Convention, which prohibits the inhuman treatment.  



In such cases, one can appeal to the ECHR and both claim violation of Article 3 and request a 
“provisional measure” to suspend the judgment according to Rule 39 of the Rules of Court. ECHR issues 
a ruling on the provisional measure without delay.  

If the Court agrees with the appeal, it issues a request to the authorities that the plaintiff not be removed 
from the hospital. Governments have to comply with this decision. The ECHR’s Paladin/Moldova ruling 
of 2009 is a good example of how this process works in practice.   

Regardless of the nature of the crime, the exercise by judges of due care before restricting liberties, 
avoidance of arrest unless necessary, and reliance on alternative measures such as bail and travel 
prohibitions, are important indicators of the importance given to human and individual liberty. 

 
 

	  


